STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ALL CH LDREN S HOSPI TAL, | NC.
Petiti oner,
VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI CON,

CASE NO. 95-3913RU
Respondent ,
VS.

BAYFRONT MEDI CAL CENTER, | NC.

I nt ervenor.
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FI NAL CORDER

Pursuant to notice the Division of Adm nistrative Hearings, by its duly
designated Hearing O ficer, Richard H xson, held a formal hearing in the above-
styl ed case on Cctober 3, 1995 and on Cctober 11, 1995, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Cerald B. Sternstein, Esquire
Frank P. Rainer, Esquire
SM TH, SCHUSTER and RUSSELL, P. A
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

For Respondent: Lesley Mendel son, Esquire
Agency for Health Care Admi nistration
2727 Mahan Drive
Tal | ahassee, Florida 32309

For Intervenor: Stephen A Ecenia, Esquire
Thomas A. Konrad, Esquire
ECENI A, UNDERWOOD, PURNELL and HOFFMAN
215 Sout h Monroe Street, Suite 420
Tal | ahassee, Florida 32301-1841

STATEMENT OF THE | SSUES

The issues for determnation in this case are whether the foll ow ng
statenment was nade by Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON; whet her
the statenment violates the provisions of Section 120.535, Florida Statutes;
whet her the statement constitutes a declaratory statenment under Section 120. 565,
Florida Statutes; whether Petitioner, ALL CH LDREN S HOSPI TAL, INC., has



standing to maintain this action; and whether Petitioner is entitled to
attorney's fees and costs. The alleged agency statement which is at issue in
this case is:

The Agency for Health Care Admi nistration takes the position that a shared
service agreenent may be nodified, w thout prior approval of the Agency, as |ong
as each party continues to contribute something to the program and the shared
service contract remains consistent with the provisions of Rule 59C 1.0085(4),
Florida Administrative Code. |In addition, the Agency takes the position that
nodi fications to a shared service agreenent do not require prior review and
approval by the Agency.

PRELI M NARY STATEMENT

On August 7, 1995, Petitioner, ALL CH LDREN S HOSPI TAL, INC., filed a
Petition to Chall enge Non-Rul e Policy, pursuant to Section 120.535, Florida
Statutes, and a Petition for Formal Hearing, pursuant to Section 120.57(1),
Florida Statutes, with the Division of Adm nistrative Hearings.

On August 24, 1995, BAYFRONT MEDI CAL CENTER filed a Petition to Intervene
whi ch was granted on August 29, 1995.

On August 24, 1995, Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON,
filed a Motion to Strike the allegations of the Petition relating to the Section
120.57(1), Florida Statutes, clains, and a Mdtion to Hold the case in Abeyance
pendi ng resol ution of an action between these parties set for trial in Crcuit
Court in Leon County, Florida. By Oder entered Septenber 13, 1995,
Respondent's Motion to Strike the allegations brought pursuant to Section
120.57(1), Florida Statutes, was granted, and Respondent's Mtion to Hold the
case i n Abeyance was deni ed.

In accordance with the Prehearing Stipulation filed on Cctober 3, 1995,
Respondent and Intervenor challenge Petitioner's standing to maintain this
action. For reasons set forth below, it is determned that Petitioner has
standing to maintain this action.

Additionally, Petitioner contends that the agency statenent at issue in
this proceeding constitutes a declaratory statenment under Section 120. 565,
Florida Statutes. For reasons set forth below, it is determined that this
proceeding is inappropriate to resolve Petitioner's clains under Section
120. 565, Florida Statutes.

At hearing Petitioner presented the testinmony of two w tnesses, John Dennis
Sexton and Gene Nel son. Petitioner also presented el even exhibits which were
accepted into evidence. Petitioner's Exhibit's 2-4 and 6-8 were initially
excl uded, but at the conclusion of the hearing were adnmitted over objection of
Respondent and I ntervenor.

Respondent and Intervenor presented the testinony of one w tness, Elizabeth
Dudek. Respondent al so presented one exhibit which was admtted i nto evi dence.
Intervenor presented four exhibits, 1, 3, and 4, were admtted into evidence.
Ruling on Intervenor's Exhibit 2 was reserved pendi ng subm ssion of proposed
final orders. After review of the record, Respondent's Exhibit 2 is admtted
over objection.

A transcript of the hearing was filed Cctober 26, 1995. Pursuant to
consecutive notions for extensions of time, proposed final orders were submitted



by the parties on Decenber 6, 1995. Rulings on the proposed findings submtted
by the parties are set forth in the Appendi x attached hereto.

FI NDI NGS OF FACT

1. Petitioner, ALL CH LDREN S HOSPI TAL, INC. (hereinafter ALL
CH LDREN S), is a nmedical facility located in St. Petersburg, Florida, which
provi des pediatric hospital care.

2. Respondent, AGENCY FOR HEALTH CARE ADM NI STRATI ON (AHCA), is the agency
of the State of Florida vested with statutory authority to issue, revoke or deny
certificates of need in accordance with the statewi de and district health plans.

3. Intervenor, BAYFRONT MEDI CAL CENTER ( BAYFRONT), is an acute care
hospital located in St. Petersburg, Florida.

4. ALL CH LDREN S and BAYFRONT are | ocated adjacent to each other and are
connected by a thirty-yard tunnel

5. In 1969, ALL CHI LDREN S began operation of a pediatric cardiac
catheterization program ALL CH LDREN S pedi atric cardi ac catheterization
program exi sted prior to the statutory requirenment for a certificate of need to
provi de such service. Neither AHCA, nor its predecessor agency, Florida
Department of Health and Rehabilitative Services, issued a certificate of need
for ALL CH LDREN S cardi ac catheterization program

6. Since 1969, ALL CHI LDREN S has expended at |east $500, 000 on upgradi ng
t he cardi ac catheterization program

7. Since 1970, ALL CH LDREN S has operated a pediatric open heart surgery
program ALL CHI LDREN S open heart surgery program exi sted prior to the
statutory requirenment for issuance of a certificate of need to perform such
service. Neither AHCA, nor its predecessor agency, Florida Departnent of Health
and Rehabilitative Services (HRS), issued a certificate of need for ALL
CHI LDREN S open heart surgery program By letter dated May 13, 1974, HRS
specifically advised ALL CH LDREN S that nodifications to the ALL CH LDREN S
open heart surgery programwere not subject to agency approval .

8. In May of 1973, ALL CH LDREN S and BAYFRONT entered into a shared
service agreenment to provide adult cardiac catheterization services. In
accordance with the shared service agreenent, the actual catheterizations are
performed in the physical plant of ALL CH LDREN S and wi th equi pnent | ocated on
the ALL CH LDREN S canpus. BAYFRONT contributed to the adult cardiac
cat heterization shared service program by providing, inter alia, patients,
managenent, nedi cal personnel, and pre- and postoperative care.

9. Beginning in 1975, BAYFRONT has al so provided adult open heart surgery
services through a joint programwith ALL CH LDREN S with the actual surgeries
bei ng perforned at the physical plant on ALL CH LDREN S canpus. BAYFRONT
contributed to the adult open heart surgery shared service by providing, inter
alia, patients, managenent, nedical personnel, and pre- and postoperative care.

10. The shared service agreenment between ALL CH LDREN S and BAYFRONT to
provi de adult cardiac catheterization and open heart surgical services was in
exi stence prior to the statutory requirenment for a certificate of need to
perform such services. Neither AHCA, nor its predecessor agency, Florida
Department of health and Rehabilitative Services, issued a certificate of need



to provide such services. The cardiac catheterization and open heart surgery
program operated by ALL CHI LDREN S and BAYFRONT was "grandfat hered” in because
t he program existed prior to the certificate of need requirenent.

11. Because no certificate of need was issued to ALL CH LDREN S and
BAYFRONT for its shared adult cardiac service program no conditions have been
i nposed by AHCA on the operation of the program "Conditions" placed on
certificates of need are inportant predicates to agency approval and typically
regul ate specific issues relating to the operation of the program and the
provi sion of the service such as access, |ocation, and provision of the service
to Medicaid recipients.

12. The ALL CH LDREN S and BAYFRONT cardi ac shared services programis the
only "grandfathered in" shared service arrangenent in Florida, and is the only
shared service arrangenent operating without a certificate of need in Florida.

13. An open heart surgery programis shared by Marion Conmunity Hospita
and Munroe Regi onal Medical Center in Ccala, Florida. The Marion/ Minroe program
operates pursuant to a certificate of need i ssued by AHCA

14. On Decenber 22, 1995, AHCA published a notice of its intent to approve
a certificate of need for a shared pediatric cardiac catheterizati on program
bet ween Bapti st Hospital and University Medical Center in Duval County, Florida.

15. BAYFRONT has applied for, but has not yet been issued, a certificate
of need to perform cardi ac catheterization services independent of the shared
services arrangenent with ALL CHI LDREN S.

16. The agency receives hundreds of inquiries each year requesting
i nformati on and gui dance from health care providers regarding the certificate of
need application process and other requirements of the certificate of need
program On nore than one occasion ALL CH LDREN S and BAYFRONT have inquired
either orally or in letters to the agency regardi ng whether certain changes in
their adult cardi ac shared services programwoul d require agency approval
through a certificate of need application

17. In response to a 1990 witten inquiry fromALL CH LDREN S and BAYFRONT
regarding nodifications to the shared services agreenent, the agency (then HRS)
by letter dated Septenmber 18, 1990, stated in pertinent part that "the
alterations you propose still constitute shared services." The agency response
went on to state that it is therefore "...determ ned that they (the proposed
changes) have not altered the original intent.”

18. On January 31, 1991, Rule 59C-1.0085(4), Florida Adm nistrative Code,
governi ng shared service arrangenments in project-specific certificate of need
applications was pronul gated. The rule provides:

(4) Shared service arrangenment: Any
application for a project involving a shared
service arrangenment is subject to a batched
revi ew where the health service being
proposed is not currently provided by any
of the applicants or an expedited review
where the health service being proposed is
currently provided by one of the applicants.

(a) The followi ng factors are consi dered
when reviewi ng applications for shared



servi ces where none of the applicants are
currently authorized to provide the service:

1. Each applicant jointly applying for a
new health service nmust be a party to a formal
witten | egal agreement.

2. Certificate of Need approval for the
shared service will authorize the applicants
to provide the new health service as specified
in the original application

3. Certificate of Need approval for the
shared service shall not be construed as
entitling each applicant to independently
of fer the new health service. Authority for
any party to offer the service exists only as
long as the parties participate in the
provi sion of the shared service.

4. Any of the parties providing a shared
service may seek to dissolve the arrangenent.
This action is subject to review as a term na-
tion of service. |If termnation is approved
by the agency, all parties to the original
shared service give up their rights to
provi de the service

5. Parties seeking to provide the service
i ndependently in the future nust submt
applications in the next applicable review
cycle and conpete for the service with al
ot her appli cants.

6. Al applicable statutory and rule
Criteria are net.

(b) The follow ng factors are consi dered
when reviewi ng applications for shared services
when one of the applicants has the service:

1. A shared services contract occurs when
two or nore providers enter into a contractua
arrangenent to jointly offer an existing or
approved health care service. A shared services
contract nust be witten and |legal in nature.
These include | egal partnerships, contractua
agreenments, recognition of the provision of a
shared service by a governnental payor, or a
sim | ar documented arrangenent.

a. FEach of the parties to the shared services
contract nust contribute something to the
agreenent including but not Iimted to
facilities, equipnent, patients, managenent
or funding.

b. For the duration of a shared services
contract, none of the entities involved has
the right or authority to offer the service
in the absence of the contractual arrangenent
except the entity which originally was
aut hori zed to provide the service.

Cc. A shared services contract is not
transferable. New parties to the origina
agreenent constitute a new contract and
require a new Certificate of Need



d. A shared services contract may encom
pass any existing or approved health care
service. The following itens will be eval uated
in review ng shared services contracts:

i. The denonstrated savings in capita
equi prent and rel ated expenditures;

ii. The health systeminpact of sharing
services, including effects on access and
availability, continuity and quality of care; and,

iii. Oher applicable statutory review criteria.

e. Dissolution of a shared services contract is

subject to review as a termnation of service.

i. If termnation is approved, the entity(ies)
aut horized to provide the service prior to the
contract retains the right to continue the service.

ii. Al other parties to the contract who seek
to provide the service in their own right nust
request the service as a new health service and
are subject to full Certificate of Need review
as a new health service

iii. Al statutory and rule criteria are mnet.

19. By letter dated October 22, 1993, ALL CH LDREN S and BAYFRONT i nquired
agai n of the agency regarding nodifications of the adult inpatient cardiac
shared service program AHCA did not respond to the 1993 inquiry, and AHCA
ultimately considered the inquiry w thdrawn.

20. By letter dated February 24, 1995, BAYFRONT nmade further inquiry of
t he agency, and requested agency confirmation of the follow ng statenent:

The purpose of this letter is to confirmour
under standi ng that the Agency for Health Care
Admi ni stration ("Agency") takes the position
that the shared services agreenent between
Bayfront and All Children's may be nodifi ed,

wi t hout prior approval of the Agency, as |ong
as each party continues to contribute sonething
to the program and that the shared services
contract remains consistent with the provisions
of Rule 59C-1.0085(4) F.A C

21. By letter dated March 16, 1995, the agency made the following reply to
BAYFRONT from whi ch this proceedi ng arose:

The purpose of this letter is to confirmyour

under standi ng of this agency's position with
reference to the reviewability of a nodifica-

tion of the shared services agreenment between
Bayfront Medical Center and All Children's

Hospital set forth in your February 24, 1995 letter

CONCLUSI ONS OF LAW
22. The Division of Adm nistrative Hearings has jurisdiction over the

parties and subject matter of this cause pursuant to Section 120.535, Florida
St at ut es.



23. Section 120.535(1), Florida Statutes provides:

120.535 Rul enaki ng required. -

(1) Rulemaking is not a matter of agency
di scretion. Each agency statenent defined
as a rule under s. 120.52(16) shall be adopted
by s. 120.54 as soon as feasible and practi cabl e.
Rul emaki ng shall be presuned feasible and
practicable to the extent provided by this
subsection unl ess one of the factors provided
by this subsection is applicable.

(a) Rul emaking shall be presuned feasible
unl ess the agency proves that:

1. The agency has not had sufficient tine
to acquire the know edge and experience
reasonably necessary to address a statenent
by rul enmaki ng; or

2. Related matters are not sufficiently
resol ved to enabl e the agency to address a
statenment by rul emaki ng; or

3. The agency is currently using the
rul emaki ng procedure expeditiously and in good
faith to adopt rul es which address the statenent.

(b) Rul emaki ng shall be presumed practicable
to the extent necessary to provide fair notice
to affected persons of rel evant agency
procedures and applicable principles, criteria,
or standards for agency decisions unless the
agency proves that:

1. Detail or precision in the establishnent
of principles, criteria, or standards for
agency deci sions is not reasonabl e under the
ci rcumnst ances; or

2. The particul ar questions addressed are
of such a narrow scope that nore specific
resolution of the matter is inpractical out-
side of an adjudication to determ ne the sub-
stantial interests of a party based on indivi-
dual circunstances.

24. Petitioner ALL CHILDREN S is substantially affected by the statenent
made by the agency for purposes of establishing standi ng under Section
120.535(2)(a), Florida Statutes. The evidence denonstrates that Petitioner has
a substantial economic interest invested in the adult inpatient cardiac shared
service arrangement with BAYFRONT. The agency's statement of its position with
regard to nodifications of the adult inpatient cardi ac shared service
arrangenent wi th BAYFRONT affects those substantial economc interests of ALL
CHI LDREN S and is sufficient to establish standing in this proceeding. Florida
Medi cal Center v. Department of Health and Rehabilitative Services, 484 So. 2d
1292 (Fla. 1st DCA 1986).

25. The initial burden of proof in this proceeding is on the Petitioner to
establish by a preponderance of the evidence that the agency statenents violate
t he provisions of Section 120.535, Florida Statutes. Agrico Chem cal Co. v.
State Departnent of Environnental Regulation, 365 So. 2d 759, 762 (Fla. 1st DCA
1978); Dravo Basic Material Co. v. State Departnment of Transportation, 602 So.
2d 632 (Fla. 2d DCA 1992).



26. The threshold issue in this case is whether the agency made the
statenment alleged in the Petition to Challenge Non-Rule Policy. As set forth
above, the Petition alleged that the follow ng agency statenent violated the
provi sions of Section 120.535, Florida Statutes:

The Agency for Health Care Adm nistration
takes the position that a shared service
agreement may be nodified, wthout prior
approval of the Agency, as long as each party
continues to contribute something to the
program and the shared service contract
remai ns consi stent with the provisions of
Rul e 59C-1.0085(4), Florida Adm nistrative
Code. In addition, the Agency takes the
position that nodifications to a shared
service agreenment do not require prior review
and approval by the Agency.

27. The evidence fails to establish that the agency made the statenent
alleged in the Petition. As evidenced in Paragraph 21 above, the statenent nade
by the agency is substantially different fromthe statement alleged in the
Petition, and the actual agency statement is narromy limted inits
application.

28. The actual statenment nmade by the agency does not constitute a rule for
pur poses of establishing a violation of Section 120.535, Florida Statutes.
Section 120.52(16), Florida Statutes in pertinent part defines "rule" to nean:

(16) "Rul e" neans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or

descri bes the organi zati on, procedure, or
practice requirements of an agency and

i ncl udes any form whi ch i nposes any require-

ment or solicits any information not specifi-
cally required by statute or by an existing rule.

29. The actual statenment made by the agency is not a statenent of genera
application. The evidence establishes that the agency statenment has no
application to any shared service arrangenent other than the unique
"grandfathered i n" shared service arrangenent between ALL CH LDREN S and
BAYFRONT. An agency statenent which is limted to one set of circunstances
shoul d not be considered a rule. Florida League of Cities v. Administration
Conmi ssion, 586 So. 2d 397 (Fla. 1st DCA 1991).

30. Even if the agency statenment were construed as being applicable to the
Mari on/ Munroe shared services arrangenment which operates under a certificate of
need, or to the recently approved shared service certificate of need in Duval
County, the statenent at issue nmerely restates the agency's existing position
that nodifications to the shared service arrangenent are governed by, and nust
remai n consistent with Rule 59C 1.0085(4), Florida Admi nistrative Code. The
agency statenent does not alter an existing rule, nor does the statenment purport
to authorize unilateral nodifications of the shared service arrangenent by
BAYFRONT. The statenent does not inpair any obligations of contract that
currently exist between ALL CH LDREN S and BAYFRONT with regard to the agreenent
entered into by the parties, and which are the subject of the circuit court



action. For purposes of Section 120.535, Florida Statutes, the agency statenent
does not purport to create rights or adversely affect rights of the parties to

t he shared service arrangenent, and should not be considered a rule. Balsamyv
Department of Health and Rehabilitative Services, 452 So. 2d 976 (Fla. 1st DCA
1984).

31. ALL CH LDREN S contention that the statement constitutes an inproper
decl aratory statenent was not established by the evidence presented and i s not
appropriately raised in this proceedi ng under Section 120.535, Florida Statutes.
See Christo v. Departnent of Banking and Finance, 649 So. 2d 318 (Fla. 1st DCA
1995).

FI NAL ORDER
Based on the foregoing findings of fact and conclusions of law, it is
ORDERED

That the Petition to Chall enge Non-Rule Policy Pursuant to Section 120.535,
Florida Statutes, filed in the above-styled case is hereby DI SM SSED

DONE and ENTERED this 10th day of January, 1996, in Tall ahassee, Leon
County, Florida.

Ri chard H xson, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 10th day of January, 1996.
APPENDI X

As to Petitioner's Proposed Findings:

1. Accepted, except that the adult inpatient cardiac
catheterization programis a shared service with
I ntervenor.

2. Accept ed and i ncor por at ed.

3 Accepted, except that the adult inpatient open heart

programis a shared service with the Intervenor

4. Accepted, except as indicated in Finding 3

5. Accepted, except as indicated in Finding 1

6 - 9. Accept ed and i ncor por at ed.

10-11 Rej ected as to agency's recognition of independence of
cardi ac program

12. Accepted to the extent that Petitioner has standing

13-17. Accepted to the extent that Petitioner and |ntervenor

have sought prior nodification of the agreenent.



18-19. Accepted to the extent that
i nquiry of the agency.

20. Rej ect ed; agency st at enment

21. Rej ect ed.

22-23. Accepted to the extent that the agency determ ned
nodi fications to the agreenent
approval .

24- 25. Rej ect ed.

26. Accept ed and i ncor por at ed.

27-29. Rej ect ed.

30- 32. Accept ed and i ncor por at ed.

33- 34. Rej ect ed.

35- 36. Accept ed and i ncor por at ed.

37. Rej ected as not deceptive of agency response.

38. Accepted as not rel evant.

39-40. Accepted, except that Marion/Minroe is governed by a
CON.

41- 44. Accept ed, except that the agency has addressed the

I ntervenor made seperate

is nore |imted.

not subject to

general application of its policy on shared service

arrangenents by rule.
45. Rej ect ed.
46- 47. Rej ected as not rel evant.

As to Respondent's Proposed Findi ngs:
1 - 14. Accept ed and i ncor por at ed.
15. Rej ected as not rel evant.
16 - 21. Accept ed and i ncor por at ed.
As to Intervenor's Proposed Findings:
1 - 13. Accept ed and I ncor por at ed.

14. Rej ected as not rel evant.
15. Accept ed and i ncor por at ed.



COPI ES FURNI SHED:

Cerald B. Sternstein, Esquire
Frank P. Rainer, Esquire

Smith Schuster and Russell, P.A
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301

Jerome W Hof fman, CGeneral Counse
Agency for Health Care Administration
2727 NMahan Drive

Tal | ahassee, Florida 32309

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Lesl ey Mendel son, Esquire

Agency for Health Care Admi nistration
2727 Mahan Drive

Tal | ahassee, Florida 32309

St ephen A. Ecenia, Esquire

Thomas A. Konrad, Esquire

ECENI A, UNDERWOOD, PURNELL and HOFFMAN
215 South Monroe Street, Suite 420

Tal | ahassee, Florida 32301-1841

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled to Judici al
Revi ew pursuant to Section 120.68, Florida Statutes. Review proceedings are
governed by the Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the Agency Cerk of the
Division of Administrative Hearings, and a second copy acconpanied by filing
fees prescribed by lawwith the District Court of Appeal, First District, or
with the District Court of Appeal in the appellate district where the party
resides. The Notice of Appeal nust be filed within 30 days of rendition of the
order to be reviewed.



